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Dear Mr. Rodriguez,
We write to comment on the Department of Health and Human Services’
rulemaking for the nondiscrimination requirements in Section 1557 of the
Affordable Care Act.
The Fenway Institute works to make life healthier for those who are lesbian,
gay, bisexual, and transgender (LGBT), people living with HIV/AIDS, and
the larger community. We do this through research and evaluation, education
and training, policy analysis, and public health advocacy. We are the
research division of Fenway Health, a federally qualified health center that
serves about 22,000 patients each year. Half of our patients are LGBT and
more than 2,000 are living with HIV.
The Fenway Institute strongly urges HHS to issue a nondiscrimination
provision to ensure LGBT Americans’ ability to access nondiscriminatory
health care in all settings, regardless of sexual orientation or gender
identity.
We believe that such a regulation would be consistent with other regulations
HHS has published in order to implement the Affordable Care Act, such as the
2012 federal regulation that outlaws sexual orientation and gender identity
discrimination by Qualified Health Plans traded on state Health Insurance
Marketplaces.1 This 2012 regulation protects against insurance discrimination
on the basis of sexual orientation and gender identity, but not against
discrimination in health care. Because there is no federal civil rights statute
covering sexual orientation, in the absence of a federal sexual orientation health
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care nondiscrimination regulation, lesbian, gay and bisexual people remain
vulnerable to discrimination in health care in states without nondiscrimination
protections.
Section 1557 explicitly refers to Title IX of the Education Amendments of 1972.
Title IX, often used to protecting girls and women from sex discrimination in
school sports, has been interpreted by the courts and HHS to also cover gender
identity and, therefore, transgender people.2 While Title IX protects the right of
transgender people to access nondiscriminatory health care under the ACA, this
is not widely understood. We therefore seek a federal nondiscrimination
regulation that covers both sexual orientation and gender identity; such a
regulation would help educate providers and clinical staff of the need to provide
nondiscriminatory health care to LGBT patients.
Twenty-nine states do not have a sexual orientation nondiscrimination law, and
34 states do not have a gender identity nondiscrimination law. Some state sexual
orientation and gender identity nondiscrimination laws outlaw employment
discrimination, but not public accommodations discrimination, leaving LGBT
people vulnerable to discrimination in health care in the absence of federal
protection.
We believe that discrimination in health care on the basis of actual or perceived
sexual orientation could be understood to be a form of sex discrimination related
to sex stereotyping, as described on page 5 of your request for comment, and
related to what are socially normative, heterosexual sex roles. Anti-gay
discrimination could therefore plausibly be connected to Title IX of the
Education Amendments of 1972.
Several recent decisions by the U.S. Equal Employment Opportunity
Commission Office of Federal Operation (EEOC OFO) have found that
discrimination on the basis of sexual orientation can constitute discrimination on
the basis of sex when the discrimination is rooted in the complainant’s failure or
perceived failure to conform to gender stereotypes.3 In Couch v. Department of
Energy (August 13, 2013), the EEOC OFO found that anti-homosexual slurs
directed against an employee in the workplace constituted a form of “sex-based
epithets” which falls within the scope of Title VII as a form of “gender
stereotyping” sex discrimination. The EEOC OFO also found that discrimination
and harassment based on “perceived sexual orientation” constitutes a form of
“gender stereotyping” sex discrimination within EEOC jurisdiction.4
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An HHS nondiscrimination regulation covering sexual orientation and gender
identity and health care would make it more likely that LGBT people will selfdisclose to health care providers. Self-disclosure of sexual orientation and
gender identity and the tracking of such data in electronic health records is a
critical step toward better understanding and reducing LGBT health disparities.5
Surveys of both patients6 and providers7 indicate that prejudicial treatment
occurs in clinical settings and that anti-LGBT attitudes among providers are
widespread. Many LGBT people report discriminatory or culturally incompetent
care, or fear such substandard care.6 The legacy of homosexuality and gender
variance being treated as pathological by the psychiatric and medical professions
has shaped LGBT communities’ often negative and distrustful attitudes toward
the health care establishment; this may be especially pronounced among older
LGBT people.
In Healthy People 2020 the U.S. government committed for the first time to
eliminate health disparities of LGBT people. These disparities include:
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Gay and bisexual men experience a high prevalence of sexually
transmitted infections, including HIV, and high rates of behavioral health
issues, including suicidal ideation and attempts, often related to stigma,
discrimination, bullying and hate crimes.8
Lesbians experience higher rates of obesity and being overweight,
increasing their risk for cardiovascular disease, lipid abnormalities,
glucose intolerance, and morbidity related to inactivity.9
Lesbians and bisexual women experience cervical cancer at the same rate
as heterosexual women, but are four to ten times less likely to get routine
Pap tests to screen for cervical cancer.10,11
The Massachusetts Behavioral Risk Factor Surveillance Survey found
poorer health among bisexual respondents compared with gay, lesbian,
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and heterosexual respondents, as well as higher rates of mental health
issues and smoking.12
There are few providers well versed in the unique health care needs of
transgender patients, creating a barrier to access to quality care. For
example, most transgender women have a prostate and may be
candidates for prostate screening if they are high risk (African American,
family history of prostate cancer). Transgender men, even those who
have had chest reconstruction surgery, may have residual breast tissue
that warrants screening for breast cancer with mammography, and many
transgender men have a cervix and should be screened for cervical
cancer. These screenings should be done with sensitivity to the
emotional discomfort they may evoke in transgender patients.13

Structural barriers driving LGBT health disparities include a reluctance of
LGBT patients to disclose their sexual orientation and gender identity, often due
to fear that they will experience discriminatory treatment; a lack of providers
trained to address the specific health care needs of LGBT people; lack of access
to health insurance14; much lower rates of health insurance coverage for samesex couples15; and a lack of culturally appropriate health care, including
prevention services.16
Frequently, health care providers are uncomfortable providing care to LGBT
people. Although anti-gay attitudes among providers appear to have declined
significantly over the past two decades, a 2007 study found that 18% of doctors
in California are “sometimes” or “often” uncomfortable caring for gay
patients.17 Some of this discomfort may be related to lack of training in LGBT
health issues. Only 24% of medical school deans recently surveyed considered
their school’s overall coverage of LGBT material as “good” or “very good” on a
5-category Likert scale.18
The Fenway Institute and nearly 150 other LGBT, HIV and public health
organizations recently urged the Office of the National Coordinator of Health
Information Technology to mandate the gathering of sexual orientation and
12
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gender identity data in clinical settings as part of Stage 3 meaningful use
guidelines. Data collection in electronic health records (EHR) is an essential step
toward understanding, reducing and eventually eliminating LGBT health
disparities, a goal outlined in Healthy People 2020.5 However, some have raised
concerns about the lack of LGBT nondiscrimination protections in health care
provision covering the entire health system.
An HHS regulation banning discrimination on the basis of actual or perceived
sexual orientation and gender identity in health care would ensure that LGBT
people are able to access the health care that they need free of fear of
discrimination, or at least with recourse to justice should they experience such
discrimination. They will be able to disclose their sexual orientation and gender
identity to clinical staff without anxiety that they will be treated poorly as a
result.
A federal nondiscrimination regulation would be consistent with steps taken by
nongovernmental bodies to protect LGBT patients. The Joint Commission now
requires hospitals it accredits to establish nondiscrimination policies that are
inclusive of sexual orientation and gender identity and expression and to
implement equal visitation policies.19 A nondiscrimination policy that covers
sexual orientation and gender identity is an important baseline step for hospitals,
clinics, and other health care organizations to take. Not only does it show a
commitment that discrimination will not be tolerated, but it also helps to create a
welcoming environment for LGBT patients. In connection with these new
standards, in 2011 the Joint Commission published a field guide for hospitals
and health care organizations “for creating processes, policies, and programs
that are sensitive and inclusive of LGBT patients and families”.20
Many health professional associations have begun to address matters of LGBT
health, including adopting policies that ensure members of these associations do
not discriminate against patients based on sexual orientation or gender identity.21
In addition, many of these associations have not only adopted policies that
address LGBT health disparities, but also have taken positions in support of
laws and public policies that ensure equal treatment for LGBT people as a
means to improve the health and well-being of LGBT people and their
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families.22 Many professional groups have endorsed nondiscrimination laws and
policies as important to protect the health and well-being of LGBT people.23
The U.S. government, under the leadership of President Obama and Secretary
Sebelius, has taken unprecedented steps toward advancing legal equality for
LGBT people and increasing their ability to access health care. Along with lowincome people and people of color, LGBT people will disproportionately benefit
from the ACA, as these groups are less likely to currently have health insurance
or access regular care.24 A key additional step that is still needed is a federal
regulation guaranteeing the ability of lesbian, gay and bisexual people to access
health care that does not discriminate against them. We also believe that
explicitly banning discrimination in health care on the basis of gender identity,
as HHS did regarding Qualified Health Plans traded in state Health Insurance
Marketplaces, will reinforce the understanding of Title IX as covering gender
identity and protect transgender people’s ability to receive nondiscriminatory
care as well.
The HHS website states that:
Section 1557 will help ensure that newly eligible individuals have
equal access to health care benefits, including health insurance,
made possible through the Affordable Care Act.
As Justice Anthony Kennedy wrote for the majority in Romer v. Evans (1996),
referring to nondiscrimination laws that explicitly cover sexual orientation,
“[e]numeration is the essential device used to make the duty not to discriminate
concrete and to provide guidance for those who must comply”.25 In other words,
if a law or regulation doesn’t explicitly prohibit sexual orientation
discrimination, those providing a service do not know not to discriminate on that
basis.
Secretary Hilary Clinton, speaking of LGBT nondiscrimination laws in her 2011
“gay rights are human rights” speech, said
progress comes from changes in laws. In many places, including
my own country, legal protections have preceded, not followed,
broader recognition of rights. Laws have a teaching effect. Laws
that discriminate validate other kinds of discrimination. Laws that
require equal protections reinforce the moral imperative of
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equality. And practically speaking, it is often the case that laws
must change before fears about change dissipate.26
We believe that a federal regulation from HHS banning discrimination on
the basis of sexual orientation and gender identity in health care will help
further transform the U.S. health care system into one in which LGBT people
can access quality, culturally competent health care the same way other
Americans can. Such a regulation would send a clear message to providers and
clinical staff that LGBT people deserve nondiscriminatory and affirming care. It
would be in line with, and contribute significantly to, efforts to improve health
care and reduce disparities. Such a regulation would close an important gap in
nondiscrimination protections covering lesbian, gay and bisexual people, and
clarify that transgender people are also entitled to nondiscrimination in health
care.
Should you have any questions about this comment, please contact Sean Cahill,
Director of Health Policy Research, at scahill@fenwayhealth.org or 617-9276016.
Sincerely,
Judith Bradford, Ph.D.
Co-chair, Fenway Institute
Director, Center for Population Research in LGBT Health
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